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for Truly Educated Decisionmaking, 74 NOTRE DAME L. REv. 775, 790-791 (1998-
1999): “...mediation autonomy operates as a corrective to paternalism. As a limiting
principle, it gives the mediator power to control only the process in which parties'
decisionmaking occurs, while the parties retain the power to decide and control the
.outcome”.
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(American *IP*IAKRT DIM27 PAIR — 17127 NIIN D°9°2M DIAIR IWHW
(American Bar IRP™MNRI PI0 MY NOWS ,Arbitration Association)
(The Association for Conflict 1©°3102077 21w A1 Association)
2.0Mwan Sw oni>yo nanoad b 0°5%3 2005 NIw3a 18K Resolution)
Tayn PR 05995 2.1994 nawn anaTh o955 nX 192500 DWINT 0590
WY D3RI T DY ISNIN DAY 772190 ,073 I3NW 0D 09I 270N JuDwn
WITIT DBIINAT VITIVO 1272 Y5975 DRI vVOWNI Cna Y yownb
*Lowann
WoaTn 177 593 F.nnxyn nyaann 595 X anarTd 05532 MInn PwRIn 550
X177 .07 11897 NPMIN0IR DX M9 DT80 SW Nn3yn AyI5nn NI3Y DX
77D KH2 1031571 70O ¥aaD MW I3 Hw N5150 NNy AYIon 1IN
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X7 (Model Standards (2005) :171%) .Model Standards of Conduct for Mediators (2005) 52
.www.abanet.org/dispute/news/ModelStandardsofConductforMediatorsfinal05.pdf
http://moritzlaw.osu.edu/ 17 .Model Standards of Conduct for Mediators (1994) 33

.(Model Standards (1994) :1971%) programs/adr/msoc/pdf/original_standards.pdf
“These :3 'n¥2 ,Note on Construction ,52 W”7 9*¥5 ,Model Standards (2005) X7 54
Standards, unless and until adopted by a court or other regulatory authority do not
have the force of law. Nonetheless, the fact that these Standards have been adopted
by the respective sponsoring entities, should alert mediators to the fact that the

.Standards might be viewed as establishing a standard of care for mediators”.

“A mediator shall conduct a mediation based on the principle :Standard IA ,0w X1 3
of party self-determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices as to
process and outcome. Parties may exercise self-determination at any stage of a
mediation, including mediator selection, process design, participation in or
.withdrawal from the process, and outcomes”.
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“A mediator shall not undermine party : Standard IB ,0w 735 555 Hw 1Dwni NR R 56
self-determination by any party for reasons such as higher settlement rates, egos,
increased fees, or outside pressures from court personnel, program administrators,
.provider organizations, the media or others”.

“Although party self-determination for process design is a :Standard IA ,ow W1 %7
fundamental principle of mediation practice, a mediator may need to balance such
party self-determination with a mediator’s duty to conduct a quality process in
.accordance with these Standards”.

“... the :Weidner Nani> 1994 niwn nowud DwInn 05957 nOM DR ANXMwna 8
definition of mediation was revised to reflect the overarching importance of
party self-determination. Mediation, it states, is a process in which an impartial
third party facilitates communication and negotiation and promotes voluntary
Laura E. Weidner, Model X7 .decision making by the parties to the dispute"
Standards of Conduct for Mediators (2005), 21 OHIO ST. J. ON Disp. RESOL. 547,
“Another :1D°0MM X°7 ,0w ,51 w7 (Mpn2 PR MwiIn) 554-555 (2005-2006)
reason the Joint Committee altered the definition of mediation was to respond to the
raging debate in the mediation world over facilitative versus evaluative mediation.
Facilitative mediation functions on the premise that the disputing parties are in a
better position to understand and identify their interests and, therefore, the mediator
is merely present to facilitate the disputants' discussions. During an evaluative
mediation, on the other hand, the mediator may and is encouraged to play a more
active role by giving advice, making assessments, and even predicting outcomes...
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On the facilitative to evaluative continuum, the Standards' revised definition of
mediation, although it is 'not designed to exclude any mediation style,' seems to fall
on the facilitative side, as the mediator's approach must be consistent with
Standard I's commitment to support and respect the parties' decision-making
.(MMPN2 PR NIWATAI) roles.”
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“Mixing the role of a mediator and the role of a professional
advising a client is problematic, and mediators must strive to
distinguish between the roles. A mediator should therefore
refrain from providing professional advice. Where appropriate, a
mediator should recommend that parties seek outside professional

advice...”®
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“The role of a mediator differs substantially from other
professional roles. Mixing the role of a mediator and the role of
another profession is problematic and thus, a mediator should
distinguish between the roles. A mediator may provide
information that the mediator is qualified by training or
experience to provide, only if the mediator can do so consistent
with these Standards.”®
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.(MpPn2 PR MW3TAN) 52 w70 Y5 ,Model Standards (2005) 6

“A mediator may provide information that the mediator is qualified by training or %4
.(DW) experience to provide,...”

.(0w) “...only if the mediator can do so consistent with these Standards” 65
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“[The Standard] supports the mediator sharing information that he
or she is qualified by training or experience to provide only if it is
done in a manner consistent with other Standards, most notably

promoting party self-determination and sustaining mediator

impartiality.”®
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no'ena Yeh Ay wIn 7Ipn By oOnn 07o%0 0vdwnT NINIPYI

920717 °727n P'?l'l X117 VIVST (PN JI°K NIWITAT) 18 "NV Reporter's Notes ,0W 1K
“Standard VI (A) (5-8) reflects an effort to :D°WINA O°9957 noEaw DOMIWH
reorganize and distinguish more sharply among related but importantly different
directions to the mediator. [Standard] VI (A)(5) announces that the mediator’s role
differs substantially from that of other professional roles; the goal is to distinguish
between a mediator’s role and such other roles as being a lawyer, mental health
counselor, and the like. Yet, (A)(5) also recognizes that the insights and training the
mediator draws upon to assist parties in mediation might simultaneously constitute
an important element of enabling a mediator to be competent and effective to serve
the parties in that setting and be drawn from the mediator’s training and experience
in those other professional roles. So, the language of VI (A) (5) recognizes the
differing roles that a mediator as an individual assumes in his or her life and then
supports the mediator sharing information that he or she is qualified by training or
experience to provide only if it is done in a manner consistent with other Standards,
most notably promoting party self-determination and sustaining mediator
.(18—17’ny2 ,0W) impartiality”

LAURENCE BOULLE & MIRYANA NESIC, MEDIATION: PRINCIPLES PROCESS X9
777 AR PIYY 2% YN NP°0N P2 7330w 792 o005 WY DYIX LPRACTICE 172 (2001)
“... the distinction between information and advice will not :D*I3pni 532 79172
always be easy to sustain and disputing parties might be forgiven for mistaking the
.(Dw) former for the latter”
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Leonard L. Riskin, Decisionmaking in Mediation: The New Old Grid and ,5¥n> ,JR7 68
the New New Grid System, 79 NOTRE DAME L. REv. 1, 28 (2003-2004): “...process
decisions offer countless choices and opportunities for the development — or

.suppression — of self-determination”
Trina Grillo, The Mediation Alternative : Process Dangers for Women, bwnb xa 6
100 YALE L. J. 1545, 1585 (1990-1991): “Mediators ... exert a great deal of
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power .... The mediator also can set the rules regarding who talks, when they may
speak, and what may be said. The power of the mediator is not always openly
acknowledged but is hidden beneath protestations that the process belongs to the
parties. This can make the parties feel less, not more, in control of the process and
its consequences for their lives. There is much room for, but little acknowledgment
of, the possibility of the mediator's exhibiting partiality or imposing a hidden agenda
1M N125W DX An317 X*2190,123 W70 31 ’nya 0w ,Riskin D3 17 .on the parties”
“The decision about who speaks first can have a :JIWX7 1719°0 NX 1%’ D’TI870 N
powerful effect on determining the dominant 'story' of the dispute for purposes of
.the mediation.”
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Moftitt, Casting Light on the Black Box of Mediation: Should Mediators Make Their
.Conduct More Transparent?, 13 OHIO STATE J. ON Disp. RESOL. 1 (1997-1998)

398



MWAT PPHA 07N M) HY (0"DWNI) 1 VDYRI NP

7o (3)

1910 5y nrminn mabwn nrab M1 71 on Jubnnd 5 yd asIw '3 0YIR
D1°71 7701 M7 11PT0 DRWIIT NITAT NP0 AWPW 1IN DY 03 IR, MWwAn
mudIm 3N POOT DY YBwaS PNTaS DY 1AW DINR DRW
RWn Hw N°D107 AIRNING 21XV HY MyPDwn NNt Rwn SW N5 nna mYapnnw
Ny’ ap DRI ?279%23m 55 XD2 Wwann 0702 % fudnn mab 1103 ora7Lnn
D787 MRNIYI 973D INIYHRWA PR DPTIA JI0W K52 Wwani *7 5y RwIn
Y30 2P ,WAND IV MWD DNIX DTN APRW MO NI mwdnn Saph
20712221 DTS NP NIIVIND

I 970 NYAPDT TWPAT TOIN 1T WK DRWIIT NYARLHW 753 71197
WMTW MWD MDPRa Sy ,MWwan Sw 13 by ayswn nrab 7wy ona
IMYNWN DPTIIA NPHINVIR TIOW 73pOnY 79721 ,MWAT 1707 DY) 195702
D2 11777 7701 11775 RWIIT NYIpa 07730 DW DD NN A3IWKI2) WRI2
0”199 DOMWY 5RO K17 M3 PHIA 0TI DR IR OPAWw *3Dn NNY 5
72,0332 170 Jwni DX MASYNRT NIONT NP2 DPRNYY

D7 172w N12°03 133077 11T DORWIIT DR YI12pY 12100 D020 DK DOTI30
D°IPN2 WANT Sw 1N2Imm DYIR ,DNIOT T LINT AWYW KIT WIRT 0D 19Ty
D1 0P332 1NN RWNT 19N DY AyDwn nrab 51 13 Ay aphw ,0nh 17207 1K
DR PYAd 3 73am AT 002 Yy ,wbhnadb oab wDRY WA NRIMN
90712 YYD WAN .07 170 NY’IPA NRT 932 NNwad IR wand 9% nranKa
.0712521 DTIRT NRINVIND YD LT YN 0TI DR qNWH 1K1 NIDPW

MY D IR FNANT DY NAWPNN T AWHWw 70 DY ¥223791 21w 1IN 10
D737 DMV *D YIPT LN MSIN2 03175 009550 Hw wIna nona
31 (INRZINM 527379) sy PHINN 1373w Mudnn nvapa Nvnwh 03 Ny
0’77877 NIDNNWT DX DTPY 7317 DX 03 MY PHIR D173 Wwant mamn

Michael Watkins, Principles of Persuasion, NEGOTIATION J. 115, 129 Swn® ,1x7 7!
(2001): “Decision-making processes are like rivers: big decisions draw on
preliminary tributary processes that define the problem, identify alternatives, and
establish criteria for evaluating costs and benefits. By the time the problem and the
options have been defined, the actual choice may be a foregone conclusion. This is
.why it is so important to shape the decision-making agenda early on”.
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